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PETITION FOR WRIT OF CERTIORARI 
This is a Petition for Writ of Certiorari to review 
the Order of Affirmance entered by the Utah Court 
of Appeals upholding the conviction of Petitioner 
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Second District Court of Morgan County, State of 
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UTAH SUPREME COURT 
STATE OF UTAH, ] 
Plaintiff/Respondent, ) 
vs. ] 
HAVEN WHITEAR, ] 
Defendant/Petitioner. ] 
i Case No. 
) App. No. 
89-SM-6 
890301-CA 
STATEMENT OF ISSUES 
1. Was the evidence sufficient to establish that 
Petitioner was intoxicated to a degree to which he may 
endanger himself or others? 
2. Under the First Amendment of Constitution of the 
United States, can Petitioner's verbal conduct constitute the 
basis for a conviction of Public Intoxication? 
STATEMENT OF JURISDICTION 
This is a Petition for a Writ of Certiorari to review the 
Order of Affirmance entered by the Utah Court of Appeals 
upholding the conviction of Petitioner for Public Intoxication 
in violation of Utah Code Ann. 76-9-701(1). The Order of 
Affirmance was entered on the 1st day of March, 1990 and 
jurisdiction to review said decision is conferred on the Court 
by Utah Code Ann. 78-2-2(5). 
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CONSTITUTIONAL AND 
STATUTORY PROVISIONS 
1. A person is guilty of intoxication if he is under 
the influence of intoxicating liquor, a controlled substance, 
or a substance, having the property of releasing toxic vapors, 
to a degree that the person may endanger himself or another 
in a public place or in a private place where he unreasonably 
disturbs other persons. Utah Code Ann. 76-9-701(1). 
2. Congress shall make no law respecting an 
establishment of religion, or prohibiting the free exercise 
thereof; or abridging the freedom of speech, or of press; or 
the right of the people peaceably to assemble, and to petition 
the government for a redress of grievances. United States 
Constitution, First Amendment. 
STATEMENT OF THE CASE 
1. Nature and disposition: 
On November 18, 1988, Petitioner was arrested in Morgan 
County, Utah and charged with Intoxication pursuant to Utah 
Code Annotated Section 76-9-701(1) and Disorderly Conduct 
pursuant to Utah code Annotated Section 76-9-102(1)(a). 
Following the trial, the Honorable Roger S. Dutson found the 
Petitioner innocent of the charge of Disorderly Conduct, 
ruling that verbal conduct can not constitute the basis for 
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a conviction under the First Amendment of the Constitution of 
the United States. The Honorable Roger S. Dutson, however, 
convicted the Petitioner of intoxication based upon the same 
facts (verbal conduct). Petitioner was sentenced on April 12, 
1989 and filed the Notice of Appeal on May 12, 1989. 
Following oral arguments, the Utah Court of Appeals 
affirmed without a memorandum decision the conviction by way 
of an Order of Affirmance entered on the 1st day of March, 
1990. 
2. Statement of Facts: 
On November 18, 1988, Petitioner was patronizing the 
Stoddard Inn, a restaurant and tavern located in Morgan 
County, Utah (Tp. 43). During the course of the evening, the 
Morgan County Sheriff's Department received a radio dispatch 
that shots had been fired near the Stoddard Inn. (Tp. 5). In 
response to said dispatch, Deputy Snyder responded to the 
Stoddard Inn where he witnessed people entering and exiting 
the Inn in the normal course. (Tp. 6-7). Deputy Snyder 
radioed the Sheriff who was on route and informed him that 
everything was under control. (Tp. 7). Upon the arrival of 
the Sheriff, he ordered three individuals into the Bar. (Tp. 
8). According to Sheriff Holbrookfs testimony, the 
Petitioner, who was one of those three individuals, smelled 
3 
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU. 
Machine-generated OCR, may contain errors.
of alcohol and lost his balance on one occasion when re-
entering. (Tp. 20-21). The Sheriff, armed with a shotgun, 
and Deputy Snyder then entered the doorway of the Stoddard Inn 
and over loud music ordered the music turned off. (Tp. 8). 
According to the individual sitting next to the Petitioner, 
the defendant stated in response, "[t]herefs no gun in here, 
search me". (Tp. 58). According to the testimony of Deputy 
Snyder, the Petitioner stated "Don't shoot" and other words 
that were unintelligible due to the level of the noise. (Tp. 
8). Within seconds, and in response to the Petitioner's 
statement, the Sheriff ordered Deputy Snyder to arrest 
Petitioner and he was subsequently booked for public 
intoxication and disorderly conduct. (Tp. 9). In 
justification of the arrest, at the trial the Sheriff 
testified that Petitioner, by talking back to him, thereby 
created the possibility of a dangerous situation which 
necessitated the arrest of Petitioner. 
ARGUMENT 
In the present instance, the record clearly supports the 
conclusion that the Petitioner was arrested for intoxication 
and disorderly conduct as a consequence of certain remarks 
made to the Sheriff of Morgan County, Utah, when the Sheriff 
entered the Stoddard Inn. The issue presented, therefore, is 
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whether verbal conduct may constitute the basis for a 
conviction of intoxication (Utah Code Ann. 76-9-701(1)) under 
the First Amendment of the United States Constitution. No 
Utah courts have directly addressed this issue and, therefore, 
this Petition raises an issue of first impression regarding 
Petitioner rights of free speech. 
Among other things, Rule 43 of the Rules of the Utah 
Supreme Court provides that an appeal raising issues of first 
impression involving important questions of state or federal 
law is a factor weighing in favor of the granting of a 
petition for a writ of certiorari. Due to the important issue 
involving an individual's right to free speech, and in order 
to effectuate justice, this Court should grant this Petition 
for Writ of Certiorari. 
RESPECTFULLY SUBMITTED this ^ day of April, 1990. 
Brent A. Bonman 
Attorney for Appellant 
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CERTIFICATE OF SERVICE 
I hereby certify that I mailed a true and correct copy 
of the foregoing and above Brief to J)lJ\[k I /Ct /) L , 
postage prepaid, this ' day of April, 1990: 
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IN THE UTAH COURT OF APPEALS 
OOOoo 
State of Utah, 
Plaintiff and Appellant, 
Haven Whitear, 
Defendant and Respondent. 
ORDER OF AFFIRMANCE 
Case No- 890301-CA 
Before Judges Garff, Billings, and Davidson (on Rule 31 Hearing) 
Defendant's conviction of public intoxication is hereby 
affirmed. 
DATED this 1st day of March, 1990. 
/ / 
FOR THE COUI 
^Regnal ^Vfear^ff, Jufl< 
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